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PRESIDENT RosBert R. M1ILAmM 


“His Message 


T the threshold of the new Administration I am profoundly impressed 
with the continuity of the work of the Association. Administrations change 
periodically, the personnel of committees change gradually, but the organized 
work of the Association, in pursuance of the policies adopted in Convention, 
continues wthout interruption. Several years, or often many years, are required 


to accomplish one object; for example, the adoption of the Code of Criminal 
Procedure. 


The first thing immediately pressing upon this Administration was the 
legislative program adopted at the Convention. Three proposed statutes are 
involved: (1) the Act having to do with integration of the Bar; (2) the Act 
enabling the Supreme Court to reform its rules and to adopt the Federal Rules 
of Civil Procedure; and (3) the Act relating to the rights of married women. 


| 
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The success of this legislative program depends on an active Committee on Leg- 
islation, with a working majority of the Committee in or near Tallahassee. 
Mr. Millard Caldwell, at great personal sacrifice, has consented to be Chairman 
of this Committee, and others near Tallahassee, such as Mr. T. T. Turnbull, of 
Monticello, Mr. James N. Daniel, of Chipley, Mr. Charles A. Savage, Jr., of 
Ocala, and Mr. Edgar Blake, of Quincy, have consented (with others) to serve 
on the Committee. It is now functioning with great energy and effect. 


There is doubtless, already, a sufficient number of standing committees to 
take care of all phases of the Association’s work. Perhaps the new Adminis- 
tration’s main function will be to reinforce the personnel of these committees, 
coordinate their work and encourage them to greater activity from time to time. 


There is, however, an even more fundamental and inevitable task before the 
State Bar Association. It has to do with the present crisis in this country— 
perhaps the greatest crisis this nation has ever faced. Some eight years ago a 
challenge was laid down to all democracies, the gauntlet thrown down by the 
totalitarian states. This nation, like other easy-going and peace-loving democ- 
racies, did not at first accept:the challenge. Now it has. Since the obliteration 
of the Baltic nations and the subjugation of the Scandinavian countries, the 
invasion of the Low Countries, the incredible conquest of France, the subju- 
gation by threat of the central European countries, and now the assault upon 
the Balkan countries, there is left no doubt as to the nature or the gravity of 
the challenge. It is no less than this: that government by free peoples will 
survive or will perish. It is not a challenge alone to the European nations; it 
is a challenge to all free peoples. And just as surely as the nations in Europe 
have each in turn been assailed, so will this nation in turn be assaulted, if the 
Nazis attain dominion over Europe. 


We have accepted the challenge in no uncertain terms. The sale of the 
50 destroyers emphasized our sympathy with the democracies. The passage of 
the lease-lend bill, and the acts thereunder, have committed us irrevocably to 
support, to the limit of the vast powers of this nation, those who have challenged 
the Dictators. The unbounded brutality of the present assault on Yugoslavia 
and Greece argue the wisdom of our decision. 


The nation has now been committed and the issue is drawn. The impli- 
cations are clear. As citizens, we must, without stint, assist our government 
in carrying to a successful conclusion the course upon which we have embarked. 
I, for one, am profoundly convinced that the course we have taken was correct 
and inevitable, and the only course that this nation, in conformity with its great 
past, could have pursued. As lawyers it therefore behooves us to sustain, with 
complete loyalty, the nation in the mighty effort that it is making. The State 
Bar Association has in Convention assembled, so dedicated itself. In many 
ways we may assist, but above all, by seeing to it that public opinion is aroused 
and kept aroused to the gravity of the issues, and the fateful consequences of 


the struggle, to the end that the law and order may prevail and our way of 
living be preserved. 


In many ways we can contribute to this accomplishment: One way of 
fundamental importance is by putting its own house in order, by unifying the 
Bar and correcting the abuses in the profession, by simplifying the methods 
and procedure of the law, so that with greater celerity the work of the lawyer 
may be dispatched. This too, the Association is pledged to do this year. For 


this, I bespeak the fullest assistance and cooperation of each individual member 
of the State Bar Association. 
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THE PRESIDENT’S ANNUAL ADDRESS 
By J. VELMA KEEN 


A State Bar Association such as ours has two primary functions, i.e. : 


(1) To furnish the leadership in the improvement of the administration 
of justice, and 


(2) To furnish the leadership in the improvement of the condition of 
the lawyers. 


The Florida State Bar Association, under the able leadership of my pre- 
decessors, has for many years labored diligently in these fields of endeavor 
and during the past year we have continued this work in as virogous a manner 
as possible. The organization is now old enough to be seasoned by experience 


and I believe it is imbued with the will to go forward in accomplishing these 
two primary objectives. 


I want to advise you concerning some of the activities of your association 
during the past year. Because of the lack of time I will not be able to mention 
many important accomplishments but you will find them in the committee 
reports that have been and will be published in the Law Journal. 


IMPROVING THE ADMINISTRATION OF JUSTICE 


Under our Democratic system of government the all-important duty of 
administering justice rests primarily upon the lawyers. They, of course, are 
also charged with a high duty in respect to substantive law and this duty 
has been fairly well discharged. It is in the field of adjective law that the 
greatest need for improvement exists—It is here that we are faced with the 
challenge from the public to either accomplish reform that will bring the 
administration of justice into harmony with modern business and social life 
or be prepared to accept changes that will be effected by laymen who are 
not skilled in the law but who will not longer submit to the inexcusable delay 
and bungling of the present system. 


If you think that the present system is good enough and that we do not 
need important changes you are fooling yourself, and you need only read the 
editorials of your paper and magazines and talk with your business friends 
to learn that the citizens demand that reform be effected and without undue 
delay. Much progress has been made in improving the administration of 
justice in the Federal courts, but improvement there is not anything like as 
important as in the State courts. Where the citizens will have one contact 
with Federal courts they will have a hundred contacts with the State courts. 
The State courts handle the greatest volume of business and if the people 
are to believe in the workability of our Democracy the State courts must be 
operated efficiently. 


COMMITTEE ON THE FLORIDA RULES OF CIVIL PROCEDURE 


The 1940 convention recognized this condition and instructed a com- 
mittee to take the necessary action to have adopted for use in the Florida 
courts the Federal rules of civil procedure. 


The committee, of which Mr. Dan Redfearn is chairman, spent many 
days in adapting the Federal rules of civil procedure to the requirements 
of our system, and then spent additional days in preparing briefs and in 
arguing the matter before the Supreme Court. We are all familiar with 


ars 
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the Supreme Court decision whereby the Court refused to grant the petition 
of the Association seeking the adoption of these rules for use in the Florida 
courts, and suggesting that the Court did not feel that it should proceed in 
changing satutory enactments without an enabling act. Pursuant to that 
decision our committee has prepared, and you will find a copy published in 
the February issue of the Law Journal, an enabling act which, if adopted 
by the Legislature, will authorize the Court to adopt rules of procedure for 
the trial courts of the State. The Court will then be at liberty to adopt the 


Federal rules of civil procedure or such other rules as the members of the 
Court may think desirable. 


We feel confident that once the enabling act is on the statute books the 
Court will proceed immediately with the consideration of the adoption of 


rules of procedure which will modernize the administration of justice in the 
trial courts of the State. 


The Florida State Bar Association is definitely committed to improving 
court procedure in the trial courts of the State and we expect to pursue this 
object with all of the foree and vigor which can be organized and directed 
by the Association. I hope that every member of the bench and the bar will 


lend their active support in persuading the 1941 Legislature of the desirability 
of enacting into law the Association’s enablng act. 


THE SEVENTH JUSTICE AMENDMENT 


the 1940 convention endorsed the adoption of the amendment to the 
Constitution creating the seventh justice. It was largely through the active 
work of the committee from the Junior Bar section, of which Mr. Neil MeMullen 
was chairman, and the committee of our Association, of which Mr. Manley 
Caldwell was chairman, that this amendment was adopted at the general 
election in November of 1940. The lawyers in Miami and along the lower 
east coast deserve particular commendation for their splendid support of the 
amendment. Without their good efforts the amendment would not have been 
adopted. Already the wisdom of the action on the part of the Association in 
seeking the adoption of this amendment is bearing fruit. The Court has been 


reorganized into a more efficient body and the 3-3 decisions have disappeared 
in Florida. 


COMMITTEE ON CRIMINAL LAW AND PROCEDURE 


The Association is responsible for the adoption of the criminal code which 
has been in operation since the 1939 Legislature. The committee, of which 
Mr. Bart Riley is chairman, is still at work and is constantly considering 
changes that will keep this procedural act up to date. 


COMMITTEE ON PROBATE A 


One of the problems that has long faced the lawyers of Florida is that 
of efficiently and at reasonable cost administering small estates. While we 
have not solved the problem, our committee on probate, of which Mr. Dewey 
A. Dye is chairman, has done a considerable amount of work and within the 
next year some definite results should be obtained. 


COMMITTEE ON SMALL CLAIMS 


Because of the delay and expense in adjudicating and disposing of small 
claims the lawyers have received a great amount of justified criticism. The 
average business man in Florida finds it more profitable to write off of his 
books claims of less than $250.00 than to take them through the courts with 
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their attendant delays and uncertainty and the accumulation of expense. Our 
committee, of which Mr. John Ausley is chairman, has studied this subject 
thoroughly and while it may take a constitutional amendment to completely 
solve the problem, much progress has been made, and if the matter is pursued 
through the next two years a satisfactory solution ought to be found. 


COMMITTEE TO DRAFT LEGISLATION ON MARRIED WOMEN’S RIGHTS 


The 1940 convention also authorized a committee to rewrite the married 
women’s laws of the State so as to modernize them and bring them into har- 
mony with modern living conditions. The committee, of which Mrs. John 
Murrell is chairman, has completed its labors and a copy of the proposed 
bill appeared in the February issue of the Law Journal. Your attention is 
directed to the contents of the act because, if adopted, it will bring about a 
radical change in the present legal status of married women. The Legislature 
will be requested to enact the bill into law and I hope that you will take the 
time to discuss this with your friends in the Legislature. 


COMMITTEE ON JUDICIAL ADMINISTRATION AND LEGAL REFORM 


The committee on judicial administration and legal reform, of which 
Mr. Herbert Sawyer is chairman, decided that one of the greatest needs in 
improving the administration of justice was certain changes in our code of 
Ethics and in the operation of our Circuit Court Commission. Accordingly, 
a petition was filed with the Supreme Court which resulted in the Court 
granting the prayer of the petition and in adopting the code of ethies of the 
American Bar Association, which deals with the relation of the lawyer to 
the court, and in adopting the Alabama code of ethies, which deals with 
the relation of the lawyer to his client, and in making some desirable changes 
in the operation of the Cireuit Court Commissions throughout the State. 


The committee on public relations has persuaded the Harrison Company 
to publish in pamphlet form the new code of ethics and after the Supreme 
Court writes an appropriate letter the committee will mail the letter and a 
copy of the pamphlet to each lawyer in the State. This will, I am sure, have 


a salutary effect on improving and preserving the high standards of ethics 
among the lawyers of Florida. 


COMMITTEE TO REWRITE THE REAL ESTATE LAWS 


We have a committee, of which Mr. Hart McKillop is chairman, which 
has undertaken the task of rewriting the real estate laws of Florida. This is 
a tremendous undertaking and one that will require at least two years. 
Already the committee has formulated its plans and yesterday afternoon a 
lengthy discussion of this subject took place at the conference of bar delegates. 
Those of you who are interested in this matter should take time to give the 
committee the benefit of your views. We confidently expect the work of this 
committee to result in the enactment of new laws covering the subject and 
that its work will be comparable to that of our committees that re-wrote the 
Probate Act, the Chancery Act and the Criminal Procedure Act. 


SECTION ON JUDICIAL ADMINISTRATION 


The Constitution of the Association which became effective on January 
first of this year provides for a section on judicial administration which shall 
be composed of the justices of the Supreme Court of Florida, the judges of 
the United States District Courts of Florida, the judges of the Cireuit Courts 
and all other judges of courts of record within the State, the state attorneys, 
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county solicitors and others interested in judicial administration. We have 
provided a place on the program of this convention for the first meeting of 
that section and we hope that this section will accomplish the results which 
have been accomplished in other states by judicial councils. Our interest, 
of course, is in having the judges and others interested meet and frankly 
discuss problems arising in the practical administration of justice and to 
work our solutions for these problems. If it is found that this ean better be 
done through some organization under the direction of the Supreme Court, 
the Association, of course, will gladly withdraw from the field. We do, how- 
ever, want to get the movement underway and we have invited the judges 
and all others interested to take part in the meeting of the section today. 


IMPROVING THE CONDITION OF THE LAWYERS. COMMITTEE 
ON UNIFICATION OF THE BAR 


Much has been done and much can be done in improving the condition 
of the lawyers of Florida, through a voluntary bar association. However, the 
accomplishments of such an association are somewhat limited because a vol- 
untary assocation can never have all of the lawyers of the State as members 
and, therefore, it can never speak for the entire bar or present the entire 
influence of the bar. A unified bar, on the other hand, would have every 
lawyer of the State as a member and, therefore, could speak the sentiments 
of all of the lawyers and would carry a great deal more weight in matters 
in which the bar might be interested. 


The Association has placed the unificaton of the bar as its number one 
objective for the coming session of the Legislature. It is believed that if we 
can persuade the Legislature to enact into law the bill, prepared by our 
committee on unificaton, of which Mr. G. L. Reaves is chairman, a copy of 
which appears in the February issue of the Law Journal, authorizing the 
Supreme Court, under its rule-making power, to set up the machinery for 
an integrated or unified bar, we will then be in a position to better serve 
the public and the lawyers. Once the bar is unified we will have an effective 
means of combating the unauthorized practice of the law. We have found 
from experience that it is difficult to find an adequate means of dealing with 
this subject without a unified bar. 


Another important result that will flow from a unified bar is that we 
will be able to effectively police our own ranks and to properly enforce our 
code of ethics. We earnestly hope that each of you will take the time to 
talk with your representative in the Legislature and urge him to vote favor- 
ably on this important legislation. 


COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR 


For many years this Association has been a constant advocate of higher 
standards of admission to the bar. We have always sought to increase the 
educational qualifications of those who would become lawyers. Gradually 
the work of the Association has borne fruit and we now have higher stand- 
ards than we have ever had before, although even now they are not anything 
like as high as they should be. 


The committee on legal education and admission to the bar, of which 
Mr. James Booth is chairman, now has pending before the Supreme Court 
a petition urging the Court to adopt the standards of education and ad- 
mission as are approved by the American Bar Association. The Court sug- 
gested that this matter be fully discussed at this meeting of the Association, 
and you will note (on the program) that this discussion will be the last thing 
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on the program this morning. I invite you to take part in this discussion 
and help thrash out this entire matter, and arrive at some definite recom- 
mendations which the committee may carry back to the Supreme Court. 


COMMITTEE ON LAW BOOKS 


Some years ago the Association started the movement of reducing the 
price of law books, and particularly the price of the Florida Statutes. As a 
result of the work of the Association, including the junior section, the At- 
torney General is now engaged in revising the laws of the State and when 
this work is completed you will be able to purchase a set of the Revision of 
the Statutes for not more than $10.00 and you will also be able to purchase 
a set of annotations for not more than $10.00, thus making a total cost to 
you for the statues and the annotations of not exceeding $20.00 as compared 
to $185.00 which is the present cost. We hope that the statutes and the an- 
notations will be available by the end of the present year. You will note 
from your program that the Attorney General, the Honorable J. Tom Wat- 
son, will address us on this subject at the session tomorrow morning. 


Mr. Dixie Beggs, who is chairman of the committee, and the members 
of his committee, and the members of the committee from the junior bar 
section, are entitled to credit for ths splendid piece of work. 


COMMITTEE ON LEGAL INSTITUTES 


The legal institutes held in every circuit throughout the State have 
revived the spirit of learning among the members of the bar. When men are 
eager to learn, their minds are no longer tied down by traditon and prece- 
dent, but are open to such changes as modern conditions require. 


With this mental awakening has come a better understanding between 
members of the bar and a broader conception of our duty to the public. 
Today there is professional solidarity among the lawyers of Florida that has 
not been present, at least for the past quarter of a century. This is, indeed, 
a happy sign of the growth of stability of the profession. 


Warren Jones served as chairman of this committee and I commend him 
and the members of the committee for their good work. 


COMMITTEE ON ECONOMICS OF THE BAR 


We have long recognized the responsibility of the individual lawyer to 
the group. Conversely, I believe that the group has a responsbility to the 
individual lawyer and that this responsibility extends to improving the 
economic status of the individual lawyer. This is the first year that we have 
had a committee working on this problem and Mr. Cody Fowler has served 
as its chairman. The report of the work of the committee will be published 
in the next issue of the Journal and I commend it to your careful consideration. 


I believe that it is the duty of the State Association to first determine 
the economic condition of the lawyers of the State and then proceed to adopt 
a long range program that will insure each member of the bar reasonable 
economic security. The spirit of individualism is strong in every lawyer and 
I would not destroy this precious heritage. On the other hand, I do believe 
that the time has come when, for our own protection, we must consider our 
own problems and seek to solve them by cooperative action. 


COMMITTEE ON PUBLIC RELATIONS 


The welfare of the profession depends to a large extent upon the good-will 
of the public. In our complex business and social life every business and 
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profession is competing for public understanding and favor and if we are 
to be fair to ourselves we must not hide our light under a bushel measure. 
On the contrary, we must continually study the important matter of public 
relations. 


The organized bar and the lawyers are engaged in works designed to 
benefit the public, and these good works should be told to the public in an 
attractive manner. Mr. Robert Milam, as chairman, and the members of our 
committee on public relations during the year have carried on an effective 
campaign designed to build good will and public appreciation of the lawyers. 
Kenneth Ballinger, who is a lawyer and a former newspaper man, has given 
generously of his time in writing news releases for the committee. As a 
result of this work the bar of Florida has received thousands of inches of 
favorable news stories throughout the state, whereas formerly much of the 
good work of the bar and of its members went unheralded and unsung. 


THE EXECUTIVE SECRETARY 


For many years the Association has realized that we should have a 
full-time secretary. For the past several years John Dickinson has served 
as secretary without compensation and he has rendered yeoman service and 
I want to pay tribute to his loyalty and devotion. The time has arrived, 
however, when the multiplicity of matters with which the Association must 
deal cannot longer be effectively executed without the assistance of a full-time 
secretary. The members of the bar are always generous in giving their time 
and money to the work of the Association, yet there is so much now to be 
done that we cannot longer expect the officers and members of the committees 
to devote the necessary time to the business of the Association. While we did 
not have on hand sufficient funds to defray the expenses of the office of a 
full-time secretary for the full year, the Board of Governors was of the 
opinion that it was imperative that we have a full-time secretary and that 
this matter could not very well wait until we had sufficient money in the 
treasury with which to pay the expenses of the office. Accordingly, the 
Board has employed Mr. Ed R. Bentley, a former president of the Associa- 
tion, for this most important place. Mr. Bentley is eminently qualified to 
conduct the duties of the office and we are sure that our judgment will be 
confirmed in the results which he will be able to obtain. 


Among his duties will be that of advising with the members of the 
Legislature on the three bills which the Association has approved and which 
we are requesting the Legislature to enact into law. Mr. Bentley has been 
at work on this and other matters of the Association for sometime. If he has 
not already called on you for assistance in this connection he will do so and 
I hope that you will find time to respond. 


The Seeretary will also handle the matter of public relations and will 
see that the good works of the Association and of the lawyers are properly 
presented to the public. Mr. Bentley is a former newspaper man, as well as 
a lawyer, and he is particularly well qualified for this phase of the work. 


He will also assume the burden of arranging for and conducting the 
legal institutes in the circuits throughout the State. This matter alone is a 
job of tremendous proportions and will take a considerable amount of his 
time. The Secretary will also be available to work with all committees and 
will be able to relieve the committees of a great deal of work and expense. 


Mr. Bentley will also attend to the arranging for and conducting the 
conventions and other meetings of the Association. 
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He will continue to be the Editor of the Law Journal and plans are now 
underway for a considerable expansion of the field now covered by the Journal. 


His full time will be devoted to the work of the Association and he will 
not engage in the practice of law, nor will he as Secretary of the Association, 
render any service in Tallahassee to individual lawyers. Whatever service 
he renders will be to the bar as a group and not to individual members. 


The office in Tallahassee is in the Cherokee Hotel and every member of 


the Association is invited to call by and visit the Secretary and the office 
when they are in Tallahassee. A cordial welcome will always await you. 


RECOMMENDATIONS 


For the benefit of improving the machinery of the Association, I recom- 
mend the following: 


1. That the Constitution be amended so as to provide for some members 
of each committee remaining on the committee for more than one year. This 
ought to be arranged so that at no time will there be a committee with an 
entirely new membership. I find that much of the work of a committee is 
lost if each year a new committee is appointed because there is no way of 


effectively transmitting to a new committee the experience and efforts of the 
committee which preceded it. 


2. That additional study be given to the method of electing the members 
of the Board of Governors. The present system provides for the election of 
a member of the Board from each congressional district. Ballots are east by 
mail and the experience of the recent election was that very few members 


participated. Some more democratic and effective manner for the election of 
the Board should be devised. 


3. That a modern system of accounting be installed in the Executive 
Secretary’s office. This will facilitate the handling of the business of the 
Association and save much of the time of the Executive Secretary. 


4. That plans should be formulated to finance the Association and the 
employment of the Executive Secretary for the next year so that if the 
Legislature fails to pass our integration bill the work of the Association can 
be carried forward until the next session of the Legislature. 


5. That every member of the Association devote his best efforts to per- 
suading the Legislature to enact into law our unification bill, which is the 
number one project of the Association at this time and highly desirable from the 
standpoint of continued efficiency of the Association. 


For Improving the Administration of Justice, I Recommend the Following: 


1. That we devote our best efforts and energy to the passage by the 
Legislature of our Act which will enable the Supreme Court to prescribe 
rules of procedure in the trial courts of Florida. 


2. That a study be made for the purpose of improving the selection of 
jurors through jury commissions. 


3. That a study be made of the practice of administrative agencies and 
the method of reviewing their decisions for the purpose of preserving in 


their processes the principles of justice and equality which are the heart 
of our democratic way of life. 


} 
| 
| 
4 
f 


FLORIDA LAW JOURNAL 


134 


4. That each member of the Associaton do his part in persuading the 
Legislature to enact into law the Married Women’s Act which will modernize 
the laws of Florida dealing with married women’s property rights. 


Again I want to say that the administration of justice is the business 
of the bench and the bar, and if democracy is to survive the impact of the 
totalitarian philosophy we must make democracy work. If free government 
for free men is to survive, that government must be a good government, and 


it must be a workable government, operated by efficient men with ideals of 
democracy and common sense. 


CONCLUSION 


In conelusion I want to again thank the members of the Association that 
have served with me during the year. Your advice has been timely, your 
confidence inspiring and your efforts untiring. 


The Association is strong and if we continue to pursue the policy of 
furnishing the leadership for improving the administration of justice and of 
furnishing the leadership in improving the conditions of the lawyers, I feel 
certain of substantial accomplishments. 


FOR SALE 


The Florida Law Journal has the 
following law books for sale which will 


O’Malley Forms in Common Use 


2nd edn. 1924 4.00 
be delivered prepaid for the prices in- Remingtons on Bankruptcy 4th 
dicated: edn. 10 vols. incl. 1940 pocket 
Hopkins New Federal Penal Code parts ; 45.00 

vol. 1927 $ 9.00 
Keigwin Cases in Equity Pleading 8.00 
Maupin Marketable titles 3rd edi- 
tion 1922 8.00 vol. 1932 3.00 
Mott Due Process of Law 1 vol. Abbott Criminal Trial Practice 
3.00 4th edn. 1 vol. 1999...................... 15.00 
Nichols Annotated forms 1 vol. Bancrofts Probate Practice 4 vols. 


LAST ISSUE OF LAW JOURNAL 


All dues are due and payable on January ist. They became 
delinquent March ist. 


Group membership must be certified by March ist and paid 
by the Local Bar Association by June Ist. 


We are sending the LAW JOURNAL to all this month and 
did so last month but cannot bear the heavy expense longer. 


If you have not paid your dues individually or been certified 
by your local bar, your name will be dropped from the mailing 
list after this issue. 


Please attend to this matter immediately as we don’t want 
to drop a single name. 
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ECONOMICS OF BAR COMMITTEE REPORT 


Your Committee on Economies of the Bar respectfully reports that in 
pursuance of its duties it consulted with various members of the Association 
interested in the subject and received advices from Committees on Economics 
of the Bar appointed by certain local Bar Associations, particularly the Jack- 
sonville Bar, and undertook such research work on the subject as was made 
available from the reports of similar committees in other states. After a careful 
study of the material at hand, it is the opinion of your Committee that this 
subject is properly divisible into three general divisions or problems. 


First, what is the economic condition of the members of our Bar? 


So far as we can ascertain, there has been no survey made in our State, 
although such surveys were made a few years ago in certain representative 
states and cities of the Union, including Connecticut, Wisconsin, Missouri, Cali- 
fornia, and the City of New York. These surveys showed the following start- 
ling and alarming conditions among the Bar as a whole: 10% of the lawyers 
are practically public charges, earning less than $500.00 a year; half the lawyers 
do not receive enough to support themselves and their families on a subsistence 
level; 70% do not have a return equal to that of a house painter or bricklayer ; 
1% of the Bar alone is prosperous, and 15% only are comfortable; 30% of the 
profession receive over 75% of the profession’s income ; one-third have an income 
of less than $2,000.00; and one-sixth below a thousand. It is hard to maintain 
a high standard of ethics or even integrity among lawyers whose families are 
in need of the bare necessities. It is the conclusion of your Committee, based 
upon these figures, that it is self-evident that something should be done to 
improve the economic condition of the average member of the Bar. 


Second, how can the income of the members of the Bar, and particularly 
the income of the lower income brackets, be raised to a fair living standard? 
Your Committee feels that this problem or division of the subject under dis- 


cussion, as well as the following problem or division, is best met in this report 
by the recommendations made by your Committee. 


Third, what steps should be taken to see that all legal business receives 
attention, and that this attention is given by lawyers? 


Many Committees of our Association have under consideration as their 
particular problem matters which directly affect economics of the Bar; there- 
fore, your Committee will not attempt to take up the problems specifically under 
the jurisdiction of such Committees, but will only mention these Committees, 
as follows: the Committee on Admission to the Bar; the Committee on Unau- 
thorized Practice of the Law; the Committee on Ethies and Grievances, and 
the special committees seeking to have passed by the Legislature an Act looking 
to the integration of the Bar and the committee seeking to have enacted into 
law new rules for civil procedure for the purpose of eliminating as much as 
possible the law’s delays which greatly restrict litigation. 


Your Committee recommends: 


(1) That in keeping with the ethics of the profession and good taste, 
the Bar, as such, carry on a publicity program to make the public realize that 
the lawyer constitutes a necessary part of our form of Government and that 
the services of a lawyer are a necessary aid to conducting modern business ; that 
the lawyer’s charges are reasonable and in keeping with the service rendered; 
to bring about a better understanding between the public and the lawyers and 
to build publie confidence in the members of our profession. Our profession 
has submitted too long to unfair criticism and slander without reply. 
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(2) That the Association sponsor an Act to be passed by the Legislature 
refining the practice of law and providing a penalty for illegal practice. 


(3) That the Bar Association sponsor an Act by the Legislature permit- 
ting the garnishment of a portion of the salary of the head of a family—between 
ten and twenty-five percent, within the discretion of the Court. To support this 
recommendation, let us point out that this will eliminate the tremendously high 
rate of interest charged by certain loan companies, salary buying, and the 
charges for instalment purchases, as it would permit the collection of debts 
now practically impossible of collection in our State. Under present conditions, 
the honest man must pay for the delinquencies of the dishonest. Such an Act 
would be for the benefit of those wishing to borrow money or make instalment 
purchases, with an honest intention of meeting their obligations, for the benefit 
of the merchant, and bring increased practice to members of the Bar in the 
lower income brackets. 


(4) That the Bar recommend and sponsor an Act of the Legislature pro- 
viding that no personal property should be retaken by the seller from the owner, 
whether that ownership be legal or equitable, without Court procedure. This 
would prevent the practice of certain merchants who sell personal property 
upon the instalment plan with a retain title contract, and finanee companies 
purchasing such paper, from arbitrarily and unfairly and without notice re- 
taking personal property without the consent of the owner and without the owner 
having a practical opportunity to defend himself. 


Your Committee, fully realizing that this is the first year in which the 
Association has had a Committee studying the problem under discussion, never- 
theless feels that this subject offers one of the greatest opportunities for real 
service to members of the Bar, and that if your Committee has done no more 
than bring to the Bar a realization that its economic condition is a problem 


justly deserving and greatly needing its best consideration, the work of your 
Committee has not been in vain. 


We feel that our Association has taken a very advanced step in the right 
direction in establishing the office at Tallahassee, and that this action should 
be followed by a closer knit and more cooperative Bar in keeping with the 
times, and following in the footsteps of the organizations maintained by ‘‘the 
butcher, the baker, and the candlestick maker.’’ Let us not remain rugged 
individualists longer at the expense of seeing the law practice further dwindle 
away and the income of the average member of the Bar shrink to a distressing 
level. 

Respectfully submitted, 
COMMITTEE ON ECONOMICS OF THE BAR 
CODY FOWLER, Chairman HENRY D. WILLIAMS 
F. SHELDON BAXTER GEORGE T. SHANNON 
GEORGE W. WILEY F. B. HARRELL 
E. W. LANDIS 


ECONOMICS OF THE BAR 


Until a few years ago law professors 
and law reviews were little concerned 
over purely professional problems. The 
bar apparently could take care of itself. 
All the law schools had to do was to 
equip students with technical knowledge; 


and the law reviews were merely media 
for publishing the results of intensive 
legal research. 

But a new trend is now evident. The 
professors have discovered the social 
functions of the bar and the importance 
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of a sound and secure economic status 
for the profession if it is to perform its 
functions to the advantage of society as 
a whole. Witness the February, 1941, 
number of the Tennessee Law Review, 
edited by the faculty and students of the 
University of Tennessee College of Law, 
which publishes a symposium of ad- 
dresses on the economics of the bar de- 
livered before the University of Tennes- 
see Law Institute. Among them— 


UNCOVERED NEEDS FOR LEGAL SERVICES, 
by Karl N. Llewellyn; 

LEGAL ECONOMICS AND THE PRESS, by 
Edward J. Meeman, editor of the 
Memphis Press-Scimitar ; 

THE PR@BLEM OF OVERCROWDING, by 
Lloyd K. Garrison; 

LEGAL SERVICE FOR THE INDIGENT, by 
John S. Bradway; and a 

Discussion by Members of the Insti- 
tute of the Economic STATUS OF THE 
LEGAL PROFESSION AND ITS EFFECT 
ON PUBLIC WELFARE. 


Get and read a copy, and along with it, 
read the report of Silas A. Harris, Pro- 
fessor of Law at Ohio State University, 
on “Undeveloped Legal Service in Co- 
lumbus,” published in The Ohio State 
University Law Journal for June, 1940. 
Professor Harris tells of the survey of 
potential legal business made by the Co- 


lumbus Bar Association and the conclu- 
sions which may be drawn from it. 


You will find further stimulus to your 
ruminations over the present and future 
role of the lawyer in an article in the 
February, 1941, number of the Ameri- 
can Bar Association Journal entitled 
“Wanted: A Theory of the Legal Pro- 
fession.” It is written by Walter T. 
Fisher, Chairman of the Chicago Bar 
Association Committee on the Economics 
of the Legal Profession. ‘Not only the 
average man but the lawyers them- 
selves,” he says, “are hazy about the 
scope of the profession, i.e. what is law- 
yers’ work in the sense of when ought 
lawyers’ services to be utilized.” And 
he ends— 


“All I am sure of is that the profession 
should be treated as something growing, 
changing, dynamic, its field not delim- 
ited by the confines of the territory now 
legally protected or actually occupied; 
that adequate treatment will include not 
only the tasks the lawyer alone performs, 
but also the things he does in common 
with others; and that a new, broad theo- 
retical treatment of the legal profession 
would be a considerable service to law- 
yers, and which is more important, to 
the public.” 


—Chicago Bar Record. 


PRESIDENT MILAM’S DAUGHTER 
DROWNS 


Little Deirdre Milam, four years of 
age and youngest daughter of Robert 
R. Milam, recently elected President of 
the Florida State Bar Association was 
accidentally drowned about six o’clock 
on April 5. 


The child had wandered from its 
nurse and had been missing but a few 
minutes. A search of the neighborhood 
started and the body was discovered in 
the river in front of the home. Efforts 
of the physicians and use of a pulmotor 
for more than an hour, failed to re- 
vive her. 


Mr. and Mrs. Milam have the deep 
sympathy of their friends, particularly, 
the members of the Florida Bar. 


TALLAHASSEE BAR ENDORSES 
INTEGRATION 


The Tallahassee Bar Association met 
on April 4 at a dinner meeting with 
around thirty-five present. President 
B. K. Roberts presided. The meeting 
was addressed by J. Velma Keen, im- 
mediate past president of the Florida 
State Bar Association, T. J. Ellis, Sen- 
ator Leroy Collins, and Ed R. Bentley, 
Executive Secretary of the Florida State 
Bar Association. 


The Association unanimously endorsed 
the Legislative proposal to integrate the 
Florida Bar and also the movement to 
enlarge the facilities of the Supreme 
Court Building. 
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PROBATE A, COMMITTEE REPORT 


By a general letter circulated from the Tallahassee office, request was 
made that all member attorneys send suggestions of needed changes in law 
and practice to the president as a clearing house for assignment to proper 
committee. The same request was broadcast in the Bar Journal, and through 
the public press. This invitation yielded several proposals which were re- 
ferred to this committee. 


The committee too, by circular letter reached all probate judges and 
circuit judges, and all corporate fiduciaries in the State, with a similar re- 
quest, this dragnet also caught a few suggestions. 


Members of the committee likewise contributed some. These have been 
considered by correspondence and by conference, the consensus is that the 
Probate Act is substantially complete and that as a policy the committee, the 
delegates, the association and the Legislature, should leave it alone. 


Condemnation of the amendment of Section 35, by Chapter 18,999 Laws 
of 1939, relative to dower, the so-called ‘‘Stepmother’’ provision is virtually 
universal. Hence a proper, and we hope final amendment of the dower 
section is contemplated. The quantity of dower, and its freedom from or 
liability for estate taxes and debts are matters for the Legislature to determine, 
though a recommendation from the Association will be in order. 


Another act of the 1939 Legislature frequently criticized is Chapter 
19,671 amending Section 83 destroying virtually to the vanishing point the 
privilege theretofore allowed non residents to act as executors or adminis- 
trators. This should be discussed by the house of delegates and Association. 


Time and litigation have demonstrated the necessity of more definite 
provisions for revivor of pending actions, in law and equity, and both in 
favor of and against estates including practice, a time limit for revivor 
against estates coextensive with the period allowed for presenting conven- 
tional, non litigated claims against estates. Accounting by representatives of 
deceased personal representatives, and by removal personal representative 
should be correlated and clarified. 


The county judges have, as an organized body discussed and recom- 
mended a number of changes not yet made available to the committee, al- 
though a copy will be supplied when the report is transcribed, and will be 
subject to discussion at the annual meeting. There will be presented at the 
conference a number of purely technical changes in the act suggested by 
the bar. Those proposed changes approved by the conference and convention 
can be incorporated in an amendatory act. 


Of greater importance than any of these is the subject of Federal claims 
against the estate of a deceased person. 


Sections 191 and 192 of Title 31, U. S. A. provide: 


“Section 191. Priority established—Whenever any person 
indebted to the United States is insolvent, or whenever the estate 
of any deceased debtor, in the hands of the executors or adminis- 
trators, is insufficient to pay all the debts due from the de- 
ceased, the debts due the United States shall be first satisfied ; and 
the priority established shall extend as well to cases in which a 
debtor, not having sufficient property to pay all his debts, makes 
a voluntary assignment thereof, or in which the estate and effects 
of an absconding, concealed, or absent debtor are attached by 
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process of law, as to cases in which an act of bankruptcy is 
committed. (R. S. see. 3466). 


**192. Liability of fiduciaries—Every executor, adminis- 
trator, or assignee, or other person, who pays, in whole or in 
part, any debt due by the person or estate from whom or for 
which he acts, before he satisfies and pays the debts due to the 
United States from such person or estate, shall become answer- 
able in his own person and estate to the extent of such payments 
for the debts so due to the United States, or for so much thereof 
as may remain due and unpaid. (R. 8S. see. 3467; May 10, 1934, 
ce. 277, See. 518 (a), 48 Stat. 760.) ”’ 


The Florida Supreme Court, in United States v. Summerlin, 140 Fla. 
475, 191 So. 842, held that Section 120 of the Probate Act, provided, that any 
claim or demand not filed in manner and form as required by this section 
was void, and that such invalidity barred the United States Government if 
it, through proper agency did not comply with the statute. For, as the court 
said, ‘‘When governmental entities depart from their sovereign functions 


and compete with private citizens in business they should be bound by the 
same rules.’’ 


However, the Supreme Court of the United States, (310 U. S. 414, 60 S. 
Ct. 1019, 84 L. Ed. 1283) reversed this cause, and in United States v. Embrey, 


199 So. 41, our court in response to the mandate of the United States Court 
after discussion said: 


‘*Tt follows that as to all claimants but the United States, if 
filed after eight months, it would be the duty of the probate judge 
to declare them void but as to the United States, since it is not 
bound by laches or State statutes of non claims, it would be his 
duty to permit them to be filed and consider them along with 
other claims against the estate.’’ 


In the interest of orderly and complete administration, and particularly 
to administrators and executors, the Florida State Bar should urge upon Con- 
gress an appropriate act requiring personal representatives to notify the 
Government of the fact of death and appointment, and then require the 
United States Government, and its agencies, to file claims as other creditors, 
or be barred. Such a change will be difficult to accomplish, so the coopera- 
tion of the State Bar Associations, and of the American Bar Association 
should be invited. 


All of us have enjoyed serving with you and pledge our continued ¢o- 
operation to you and your successor. 


Respectfully submitted, 
DEWEY A. DYE, 
For the Committee, Chairman Probate A. 


COUNTY JUDGES HOLD MEETING 


The County Judges Association of Judge Harvey E. Page of Pensacola was 
Florida met in Tampa on February 14 elected President, succeeding Byren But- 
and adopted a resolution calling on the ler of Perry. A. S. Herlong, Jr., of Ta- 
State Board of Institutions to provide vares was elected Vice-president and H. 
proper accommodations for the insane, H. McDonald of Gainesville, Secretary 
feeble-minded and delinquent children. and treasurer. 


ry 


The Plea Of The Public 
~ And Ave: 


Much is being said about the condition of the legal profession. 


The public is critical of the profession because of delays in the 1 
handling of Court matters but more severe in its condemnation ' 
because a very small minority fail to live up to the trust imposed 


in a lawyer. 


The economic situation is not encouraging. The problem 
varies with the individual lawyer. The well established firms of 
the larger cities are doing fairly well, some excellently. On the 
other hand, many lawyers in smaller towns, particularly younger 
men, find themselves in a rather precarious economic situation. 
Inasmuch as the economic situation has a direct relationship to 
honest dealings, the public is, therefore, directly concerned in a 
proper and liveable economy among those who handle their money 
and legal affairs. The public and the profession has suffered 
from the practicing of law by untrained and unauthorized persons 
not responsible under a Code of Ethics of any profession, and not 
subject to disbarment or disciplinary action for improper conduct. 

That is the picture. 


The profession of the law is an ancient and most honorable 
one. By and large, it is made up of high class, trustworthy men, 
devoted to their professional and public duties. The rare excep- 
tions to this general rule are doing the public and the profession 
incalculable harm. These offenders against the public and the 
profession have no place in a great profession and must be made 
to conform to ethical practices or be eradicated. 

The average lawyer knows this. He knows that the situ- 
ation must be remedied now, if he is to retain the public esteem 
to which he and his work is entitled. 

The rolls of public servants are replete with the names of 
distinguished lawyers. In times of great crises and moving 
events the legal profession has furnished much of the dependable 
leadership. It will do so again because lawyers are notably public 
spirited. 

The average lawyer pleads for help to help himself and those 
he serves. He pleads for legislative authority to assume the 
responsibility for the proper conduct of his profession. To that 
end he pleads for an Act giving to the Supreme Court the right 
to set up machinery whereby those improperly or dishonestly 
handling the public’s business can be effectively dealt with. He 
pleads for a means of defining what is and what is not the prac- 
tice of law. 

Out of the experience of twenty-three States of the American 
union he believes that the bar should be unified or integrated. He 
believes this can best be done by the Legislature giving to the 
Supreme Court, elected by and responsible to the people as a whole, 
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the power to regulate by rule the practice of law and the conduct 
of lawyers. 

Integration has proved democratic in its operation and bene- 
ficial to the public interest and wholesome to the individual 
practitioner. 


The average lawyer makes this plea, not for himself alone, 
but he makes it so his profession can better serve the public 
welfare. 


SOME QUESTIONS ANSWERED 


The Integrated Bar will have no connection with the Florida 
State Bar Association. Under the Integrated Bar, every lawyer 
in the State will have a full voice in the direction of the affairs 
of the profession. He can, of course, if he chooses, be a member 
of the Florida State Bar Association, which we anticipate will 
continue as a voluntary association very much as it now exists 
with its conventions and other desirable features. 


The public is demanding universal honesty and integrity 
among lawyers that can never be attained until all of the lawyers 
accept the responsibility for their profession. This can and will 
be accomplished under the Integrated Bar; but a voluntary bar 
like the Florida State Bar Association can never do the job. 

The question has been raised whether an attorney disbarred 
or otherwise disciplined under the Integrated Bar operating under 
Supreme Court rules would have a right to have his case reviewed 
by the Courts. He certainly would have that right. We doubt 
if such a right could be taken away from him by either the Legis- 
lature or the Supreme Court, if they even wanted to do so. 

Following the plans and experiences of other States, the 
Supreme Court would provide the administration set-up by a rule 
of Court; all of the members of the bar then would join in naming 
officers and directors of their own selection. These men, in all 
probability elected by circuits, would be charged with the admin- 
istration of the Integration machinery and be subject to periodic 
election at the hands of their fellows. 


Under the proposed Act the details of the Integrated Bar 
will be worked out by the Supreme Court after proper hearings 
where all can be heard. It must be remembered that the members 
of the Supreme Court are elected by and responsible to the people. 

Experience in other States and confidence in our Court is 
sufficient assurance that the organization will be thoroughly 
democratic and self-governing. 


The complete success of the Integrated Bar in twenty-three 
States ought to satisfactorily answer all questions raised against 
its enactment in Florida. 


; 
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CRIMINAL LAW AND PROCEDURE COMMITTEE REPORT 


Your Committee reports as follows: 


During the past twelve months we have directed more than one thousand 
letters to various Judges and members of the Bar in regard to corrections in 
the Criminal Procedure Bill, and requesting suggestions as to amendments. In 
reply thereto, the Committee has received not more than twenty answers. Either 
the Bill does not require amendments, or the Bar is not interested ! 


Judge Reeves Bowen of Chipley, Judge Paul D. Barns of Miami, and 
Judge M. M. Murphy of Orlando, have made suggestions as to changes, which 
will be brought before the next meeting of the Bar Delegates. 


In Dade County, in comparing expenses of jurors for the years 1938 and 
1940, it is found that in the Criminal Court of Record, which handled practi- 
cally 3500 felony cases in 1940, a saving of approximately $4000 in pay to jurors 
was made in 1940, over 1938; that about two percent of cases tried before the 
Judge, without a jury, were appealed; that the Judge, without jury trial, dis- 
posed of more than 90% of the cases filed. It is the hope of the Committee that 
a similar saving was made in other counties. 


Hon. Lewis H. Tribble, while Assistant Attorney General, compiled and 
edited the Criminal Procedure Bill, and a list of his suggested changes was 
distributed by the Committee. 


We suggest that a Committee be designated to attend the coming Session 
of the Legislature to co-operate with Attorney General J. Tom Watson and the 
Legislature, as to the Revision of that portion of the statutes dealing with 
Criminal Law and Procedure. 


BART A. RILEY, 
Chairman. 


CRIMINAL CODE SAVES MONEY 


A section of the State Criminal Code In the Criminal Court of Dade County 
denying law enforcement officers witness §59 jurors were called in 1938 at a cost 


or mileage fees was declared unconstitu- of $6,885.60. In 1940 only 266 jurors were 
tional by the First Circuit Court. 


called at a cost of $2,311.30, effecting a 
Bart A. Riley, chairman of the Crim-_ saving to the State of $4,574.30. 
inal Code Committee has furnished the 
editor with an analysis of juror’s payroll In the Court of Crimes, 358 jurors were 
in the criminal courts of Dade County called in 1938 at a cost of $4,910.10. In 
for the years 1938 and 1940, as affected 1949 only 253 jurors were called at a 


by the section of the Code permitting a cot of $3,394.00, effecting a savings to 
defendant to waive a trial by jury. Mr. 


Riley points out that nearly 90% of the the State of $1,516.10. A enue saving in 
felonies were tried before the Judge Dade County by this one Section of the 
without a jury. Statute amounted to $6,090.40. 
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Editorials 
LEGISLATORS ARE WORTHY OF THEIR HIRE 


We doubt the wisdom of a public policy that pays Florida 


Legislators the niggardly $6.00 per diem, limited to the days in 
session, usually 60 days biennially. 


It is surprising how many capable, devoted men are found 
in the Legislature under these conditions. 


Would it not, however, be better public policy and more con- 
ducive to the service expected, if these men were paid in such a 
way as to obviate the necessity of personal financial sacrifice in 
attending to the State’s business? 


Would in not be more in keeping with justice and good busi- 


ness to pay them a monthly salary, say of a $100, during their 
term of office? 


If this isn’t thought wise, then why not in addition to the 
per diem, make a stipulated allowance for travel to the capitol and 


board and room while in Tallahassee in attendance upon the 
Legislature? 


These questions should not be lightly brushed aside. 


all 


Glorida State Bar AAsociation 


OFFICERS AND BOARD OF GOVERNORS: 


ROBERT R. MILAM, President ED R. BENTLEY, Executive Secretary 
J. VELMA KEEN WARREN JONES JOHN DICKINSON 
MILLARD F. CALDWELL J. TOM GURNEY PAUL D. BARNS 


NEW OFFICERS ELECTED 


New officers were elected at the Florida State Bar Association. Robert 
R. Milam, Jacksonville, is the new President. The Board of Governors is 
composed of the following: John Dickinson, St. Petersburg, 1st Congressional 
District; Warren Jones, Jacksonville, 2nd Congressional District; Millard F. 
Caldwell, Tallahassee, 3rd Congressional ‘District; Paul D. Barns, Miami, 4th 


Congressional District; and J. Tom Gurney, Orlando, 5th Congressional 
District. 


The Board of Governors were elected by mail ballot with the following 
results: 1st District, Phillips 83, Dickinson 103; 2nd District, Bedell 57, 
Jones 65; 3rd District, Caldwell 41, Daniels 28; 4th District, Barns 128, 
Hunt 17, Mershon 70; 5th District, Gurney 36, Garrett 33. 


The President was nominated by a nominating Committee selected by 
the members present at the Convention from the various circuits. The personnel 
of the nominating Committee was: First Cireuit, R. H. Merritt; Second Circuit, 
T. T. Turnbull; Third Cireuit, Clarence Brown; Fourth Cireuit, W. B. Bond; 
Fifth Cireuit, Truman Futch; Sixth Circuit, Judge John Byrd; Seventh Circuit, 
Murray Sams; Eighth Cireuit E. A. Clayton; Ninth Circuit, Raymer Maguire; 
Tenth Cireuit, R. B. Huffaker; Eleventh Circuit, Judge Richard Hunt; Twelfth 
Cireuit, Harrison Barringer; Thirteenth Circuit, K. I. McKay; Fourteenth Cir- 
cuit, Reeves Bowen; Fifteenth Circuit, Tom Fleming. 


Ed R. Bentley had previously been elected by the Board of Governors as 
Executive Secretary. 


JUNIOR BAR ELECTS OFFICERS 


The Junior Bar Section met at a banquet on Friday with about seventy-five 
present. The retiring president, Lt. J. Lance Lazonby, called the meeting to 
order but was forced to leave to get back to the University to make a military 
formation. Bill Simmons, immediate past-president, presided during the meeting. 


Officers elected were as follows: W. A. Merhtens, Miami, President; Neil 
MeMullen, Tampa, Secretary. 


New members of the Executive Committee are Melbourne Martin, Miami; 
Donald K. Carroll, Tallahassee; Clarence Brown, Lake City; Donald Walker, 
Orlando; and Charles Cook Howell, Jr., Jacksonville. 


JUDICIAL SECTION ELECTS NEW OFFICERS 


The Judicial Section of the Florida State Bar Association held a luncheon 
meeting on Friday the 28th. 


Former Attorney General, George Couper Gibbs, was elected chairman. 


The report of the Committee on Extension of the Facilities of the Supreme 
Court made to the Convention Delegates was unanimously approved. 
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CHIEF JUSTICE HAS HEAVY WORK UNDER NEW SET-UP 


The recent Constitutional amendment by which 
a Seventh Justice was added to the Florida Supreme 
Court entails much more responsibility on the Chief 
Justice than has heretofore been the case. 


As the new amendment has been construed by 
the Court, the Chief Justice must preside over the 
Court when sitting as a single body and also over 
each Division of the Court when sitting in Divisions. 
The amendment provides that the opinion, order or 
judgment of a Division, concurred in by the Chief 
Justice, shall be the opinion, order or judgment of 
the Court, except in those cases where the Court 
must sit as a single body, such as cases involving con- 
stitutional questions or capital punishment. Also 
the Court must determine a cause as a single body 
where there is a dissent to the proposed judgment of 
a Division by any member thereof or by the Chief 
Justice, or in any case where the case is ordered by the Chief Justice to be con- 
sidered by the Court en bane. When exercising its powers and jurisdiction as 
a single body, a majority of the members of the Court constitutes a quorum for 
the dispatch of business. 


The Chief Justice is also made the administrative officer of the Court and 
must preside over all conferences of the Court, and the constitutional amendment 
itself provides that the Chief Justice shall be responsible for the dispatch of 
business and the procuring of consistent opinions. 


From this it will be seen that the time of the Chief Justice is being taken 
up with presiding over the sessions of the Court and of its two Divisions, both 
in oral arguments and in conferences, and with the tremendous amount of 
administrative details which the Chief Justice must handle, and he has very little 
time left to him for the study of the opinions and decisions of the Court in order 
to procure the consistency of decisions which the constitution requires. 


It is apparent that no time will be left to the Chief Justice to write opinions 
of his own. 


It appears to be the consensus of the Court that the new set-up will increase, 
in fact has already increased, the capacity of the Court to keep up with the 
docket and also to turn out better work. 


RESOLUTION ON NATIONAL DEFENSE 


We believe the following things to be true: 


1. This nation has faced the threat to its existence and to the way of 


living of its people, and has accepted the challenge repeatedly made, that 
democracies are too inefficient to survive. 


2. The United States has adopted a firm policy of aiding free govern- 
ments assailed by totalitarian powers actuated by the spirit of conquest and 


committed to the destruction of the liberties of individuals and of weaker 
nations. 


3. It is inevitable that a free people must gird themselves to combat 
and defeat a system of government and philosophy of life that denies the 
importance and dignity of the individual and decries the value and importance 
of citizenship in a free government. 


Sere 
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4. An aroused an intelligent public opinion and a living and stubborn 
civilian morale must exist in order that this nation may exert its full effort 
and assert its great power. 


THEREFORE, BE IT RESOLVED, that the Florida State Bar Asso- 
ciation and we, as its constituent members do hereby proffer our fullest aid 
and support to the Government of the United States and all State and local 
agencies for rendering effective and successful the national defense effort; 
and we do hereby dedicate without stint or limit our time and service to 
arousing and keeping arcused public opinion as to the gravity of the issue 
confronting the nation, to creating and sustaining a civilian morale of toughest 
fibre, and to stressing the patriotic duty of supporting with complete loyalty 
the mighty effort of our democracy to the end that the democratic rights and 
privileges of a free people may survive and be maintained. 


Unanimously adopted by the Convention March 29th. 


REPORT OF COMMITTEE ON MEMORIALS 


To the President and Members of the Florida State Bar Association : 


Your Committee on Memorials begs leave to report that since the last 


convention life’s records have closed for the following members of the 
Association : 


Milton Bryan, New Smyrna Orrin M. Bowen, St. Petersburg 
Judge E. Dixie Beggs, Sr., Pensacola B. A. Bales, Moorehaven 

Lee J. Gibson, Tampa K. D. Harris, Miami 

Stanton Walker, Jacksonville Samuel Pasco, Sr., Pensacola 
Luther C. Johnson, Bartow N. G. Robertson, Sarasota 


Judge John B. Johnson, Tallahassee E. Noble Calhoun, St. Augustine 
Raney H. Martin, St. Petersburg = Samuel Borchardt, Tampa 


James Edwin Futch, DeLand Phillip Clarkson, Miami 

Thomas 8. Trantham, Lakeland George J. Rosenthal, Miami 

John H. Treadwell, Sr., Arcadia Sen. W. A. MeWilliams, St. Augustine 
Willard Marion Pope, Ft. Lauderdale Roy V. Sellars, St. Petersburg 

Arthur W. Jordan, Clearwater Carl T. Pleus, Orlando 


William C. Hodges, Tallahassee 
In the passing of these members the Association and the State of Florida 
have sustained great losses. They were leaders in the communities in which 
they lived, esteemed and trusted by their fellow citizens. They gave gen- 
erously of their valuable time to the work of this Association, and we shall 
miss their friendship, loyalty and cooperation. Their work is done, but they 
shall live in our memory. We extend to their families our deepest sympathies. 


Respectfully submitted, 
M. LESLIE STEPHENS, Chairman LAWRENCE A. LONG 


MARTIN CARABALLO, JR. JAY A. SHULER 
E. C. MAY 8. COLQUITT PARDEE 
CLYDE GREGORY CLYDE G. TRAMMELL 


Members. 


Let reverence for the laws be breathed by every American mother to the lisping 
babe that prattles on her lap; let it be taught in schools, in seminaries, and in colleges; 
let it be written in primers, spelling-books, and in almanacs; let it be preached from 
the pulpit, proclaimed in legislative halls, and enforced in courts of justice. And, in 
short, let it become the political religion of the nation; and let the old and the young, 
the rich and the poor, the grave and the gay of all sexes and tongues and colors and 
conditions, sacrifice unceasingly upon its altars—Abraham Lincoln. 
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Conference of Delegates 


REPORT OF CONFERENCE OF DELEGATES 


TO: Mr. J. Velma Keen, President of the Florida State Bar Association : 


I beg leave to report that the Conference of Delegates of the local 
Bar Associations with delegates at large from the Florida State Bar Associa- 
tion met in Tampa on March 27, 1941, with twenty-two local bars being rep- 
resented as follows, with delegates totaling 101: 


Palm Beach St. Petersburg 12th Cireuit 
Osceola Pensacola Volusia County 
Tampa—Hillsborough 14th Cireuit Putnam County 
Clearwater 10th Cireuit Marion County 
Orange St. Lucie Tallahassee 
Dade County Martin Polk County 
Duval 2nd Circuit Pasco County 


Punta Gorda 


The program as outlined in the official agenda of the Conference and 
Convention was closely followed. 


James Booth made an extended report for the Committee on Legal Edu- 
cation and admission to the Bar. At the close of his report a motion was 
unanimously carried recommending that the Convention approve the raising 


of the standards of admission in Florida to that set by the American Bar 
Association: namely, 


Be It Resolved that: The educational qualifications for admission to the 
Bar of the State of Florida shall comply with the requirements recommended 
by the American Bar Association and provide for: 1, a pre-law training of 
completion of one-half of the work required for a bachelor of arts degree in 
a school approved by the regional accrediting agency for such schools, or its 


equivalent; and 2, graduation from a law school approved by the American 
Bar Association. 


Counts Johnson reported for the Committee on Integration. The Bill as 
printed in the February issue of the Florida Law Journal was presented and 
after discussion pro and con was approved overwhelmingly, there being only 
two votes against it. It was ordered submitted to the forthcoming Legislature. 

Daniel H. Redfearn reported for the Committee on the Enabling Act, 
which seeks to give to the Supreme Court the express power to promulgate 
rules of procedure. The proposed act as printed in the February issue of 
the Florida Law Journal was overwhelmingly approved, there being only one 
negative vote, said proposed act was ordered presented to the forthcoming 
Legislature. 

Mrs. Ethel Ernest Murrell reported for the Committee heretofore ap- 
pointed to draft legislation on Married Women’s Property Rights. Mrs. 
Murrell submitted the Bill as printed in the February issue of the Florida 
Law Journal, and after discussion it was approved by the Conference, it 
being pointed out, however, by some of the speakers that some effort should 
be made to equalize the rights of husbands and wives in respect to the neces- 


sity of the other’s joimder in eneumbering or conveying their separate real 
estate. 
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Jean Ellis, Chairman of the Committee on Supreme Court Facilities 
reported the progress made by his Committee, being in substance the report 
carried in the March issue of the Florida Law Journal, which recommended 
an addition to the present Supreme Court building. This report was unani- 
mously approved. 


Professor Hester of the Law Department of the Miami University reported 
for the Committee on Small Claims. The report was accepted and referred 
to the Committee for further study, with the expectation that it would be 
ready for presentation to the 1943 Legislature. 


Bryan Hanks, Chairman of the Committee on Legislation, reported the 
work done by his Committee and strongly recommended that the Integration 
Bill be made the No. 1 objective before the 1941 Legislature. He pointed out 
the disastrous results that had come to some previous administrations by 
reason of too many items being presented at one time; he expressed the 
hope that the work of the Association would be concentrated on the Integra- 
tion Bill, and that the other legislative items could follow in due course. 


Robert Milam reporting for the Public Relations Committee called at- 
tention to the work of publicizing the work of the Bar over the radio, through 
the press, and in the publication and distribution by the Association of the 
Code of Ethics recently adopted by the Supreme Court. The report of the 
Committee was adopted with the recommendation that the President of the 
Association tender the services of local and State Associations to the State 
and the Nation in the present emergency. 


Judge Barnes reported for the Committee on Judicial Administration 
and Legal Reform, which had successfully procured the adoption by the 
Supreme Court of the new Code of Ethics for lawyers and judges. At the 
close of his report he proposed a motion requesting the Supreme Court to 
preserve the functions and uses of Assignments of Error. The motion was 
tabled and subsequently a special committee was authorized and requested 
to study the question of Assignments of Error and other questions raised by 
the new rules recently promulgated by the Supreme Court; that said special 
committee consult with the members of the Supreme Court and that Judge 
Barnes be its Chairman. 


E. Dixie Beggs reported for the Law Book Committee. He pointed out 
that following the adoption by the last Legislature of a continuous revision 
plan that the Attorney General’s office had revised the statutes and that 
the same was in type ready to be presented to the Legislature. He further 
pointed out that the present Attorney General had recommended that the 
revised statute be adopted as prima facie evidence of the law rather than 
the law. He called attention to the rearrangement of chapters and the deci- 
mal system of numbering and recommended that the revision be adopted by 
the 1941 legislature and that legislation be asked to place the revision on a 
continuous basis. He presented Judge Gibbs, who had shown such fine ¢o- 
operation with the Committee, and expressed appreciation to Attorney Gen- 
eral J. Tom Watson for his cooperation in carrying the work to completion. 
The report of the Committee was adopted. 


Hart McKillop reported for the Committee to Re-write Real Property 
Laws. After outlining the work of the Committee and discussing some sug- 
gested changes he called upon the members of the Bar to make suggestions 
of needed changes in real property laws and that such suggestions be made 
in writing. A motion was unanimously earried instructing the Committee 
to carry on its work and make a further report to the next Conference of 
Delegates. 


| 
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Paul Potter presented a resolution from the West Palm Beach Bar set- 
ting out that justice could be better served if the State were re-districted 
for Federal Courts. The resolution pointed out that the 1910 Act created 
a Northern District, which was relatively small, and now contains only 20% 
of the population of the State, whereas the Southern District composes the 
whole of Peninsular Florida with 80% of the population. The principles 
contained in the Resolution were approved with the recommendation that a 


committee be appointed to give further study to the question and report to 
the next Conference of Delegates. 


Thomas Gurney reported for the Committee on American Citizenship 
and its plans for the future, pleading for the cooperation of the Bar in 
carrying on an educational program in American Citizenship. The report 
was unanimously approved. 


A report was made by George Garrett, chairman of the Committee on 
Law Institutes. He reported that the Florida Annotations on the restate- 
ment of the law were completed and now in the hands of the printer and 
that the completion of this work would place Florida ahead of all other 
states in the Union in this important achievement. The report of the com- 
mittee was approved. 


Clarence Boswell, Jr. reported for the Committee on the Unauthorized 


Practice of the Law as it appeared in the March Law Journal. The report 
was approved. 


Judge Barnes presented a series of motions which were approved, rec- 
ommending that the Committee on Constitution and By-laws prepare amend- 
ments to effect the following purposes: 


1. That no rule of court or legislative act or amendment to either, be 
recommended by the Florida State Bar Association until a tentative draft 
thereof had first been published in the Florida Law Journal at least sixty 
days prior to such recommendations. 


2. That all delegates to the Conference of local Bar Associations be 
appointed at least sixty days prior to the Conference. 


The report of the Committee on these matters was ordered submitted to 
the next meeting of the Conference delegates for adoption or rejection. 


Respectfully submitted, 


ED. R. BENTLEY, 
Secretary. 


Unanimously adopted by Convention, Florida State Bar Association March 
28, 1941. 


FEDERAL COURT PROCEDURE 
BEING STUDIED 


Former Judge Amos Lewis, Senators’ tions as to the proposed rules of Crim- 

Pat Whitaker and Philip Beall, together inal Procedure. 
with Julius F. Parker and J. C. Adkins, Other Florida lawyers appointed as re- 
have been appointed by the United States ported are Bart F. Riley, Miami; M. H. 
District Judge as members of the advi- Myerson, Jacksonville; Wallace M. Stur- 
sory Committees to make recommenda- gis, Ocala; and Emory Akerman, Or- 
lando. 


a 
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LIFE’S RECORD 
CLOSED 


ROBERT C. DAVIS 
First Florida Lawyer Casualty 


Lieutenant Colonel Robert 
C. Davis of the First Battal- 
ion, Camp Blanding, a prom- 
inent Orlondo attorney for 
many years and the junior 
member of the firm of E. W. 
and R. C. Davis, died sud- 
denly at Camp Blanding, 
April 1. Colonel Davis is 
probably the first casualty 
among Florida lawyers called 
to service in the _ present 
emergency. He was sched- 
uled to march at the head of 
his battalion in a military 
parade in Orlando on the day 
of his death. He had been 
largely responsible in taking 
the 124th Infantry and 117th 
Field Artillery to Orange 
County for tactical maneu- 
vers and the demonstration 
for the benefit of the public. 


Colonel Davis was born in 
Ocala, May 1897, where he 
attended elementary school. 
In 1913 he moved with his 
family to Orlando. When the 
United States entered the 
World War, Colonel Davis 
immediately enlisted. He 
went overseas with the Amer- 
ican Expeditionary Force in 
September, 1917, and was in 
action in the front line 
trenches where he distin- 
guished himself as a man of 
reliance, deep military capa- 
bilities and high qualities of 
leadership. 


Upon his return to the 
States following the Armis- 
tice, Bob, as he was affec- 
tionately known, entered 
Stetson University from 
which he graduated in 1923 
with LL.B. degree. At first 
being associated with the 
firm of Davis and Giles, he 
later formed a law partner- 
ship with his distinguished 
father, E. W. Davis. 
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Though Mr. Davis was recognized as 
a strong lawyer among the members of 
the Florida Bar, he never lost his love 
for military activity. He was active in 
the National Guard and the Officers Re- 
serve Corps. During the years of peace, 
he was active in civic affairs in Orange 
County, always proclaiming democratic 
principles and the need for national pre- 
paredness. 

Bob is survived by his father and two 
brothers, all of whom are lawyers, his 
mother, his wife and two children. 


W. A. MacWILLIAMS 


Brigadier General W. A. MacWilliams, 
Florida National Guard, Retired, dis- 
tinguished attorney and former presi- 
dent of the Florida State Bar Associa- 
tion, died at his home in St. Augustine 
on March 8. 


General MacWilliams was born Janu- 
ary 9, 1863 in Camden, New Jersey. He 
was admitted to practice in Maryland 
and came to Florida in 1885. He first 
moved to Jacksonville but later went to 
St. Augustine where he lived until the 
time of his death. 

He was active in National Guard af- 
fairs and during the period of the Jack- 
sonville fire in 1901 was acting adjutant 
general of Florida. 

He was one of the organizers of the 
Florida State Bar Association and was 
its president in 1912. 

During his long political career, he 
filled the offices of justice of the peace, 
county judge, city judge, city attorney, 
County attorney, Representative in the 
Legislature, and a member of the Flor- 
ida Senate, of which he was president in 
1921. 

He was a senior member of the firm of 
MacWilliams and Upchurch and was ac- 
tive in civic affairs and a member of 

many fraternal and social organizations. 


BRYANT D. HIERS 


Judge Bryant D. Hiers, 73, Judge of 
Alachua County from 1916 to 1941, died 
on March 8. 

Judge Hiers received his legal training 
at the University of Virginia and was 
engaged in the practice of his profession 
in Ocala at the outbreak of the Spanish- 


American War, in which he enlisted. He 
later practiced in Macclenny and moved 
to Gainesville in 1910. 


JOHN R. DUNTON 
John R. Dunton, 81, distinguished pro- 
bate lawyer from Belfast, Maine, and for 
many years a winter resident of Lake- 
land, Florida, died in the latter place on 
March 6. 


ROY V. SELLERS 


Roy V. Sellers, one of St. Petersburg’s 
oldest practicing attorneys, died sud- 
denly on March 28 in the Bay Pines Vet- 
eran Hospital. He was 63 years old. 

Mr. Sellers moved to St. Petersburg 
in 1913, having practiced a year pre- 
viously in Clearwater. He was a gradu- 
ate of Stetson University and had served 
two years as Municipal Judge of St. 
Petersburg. Mr. Sellers was a native of 
Columbus, Ohio, a Spanish-American 
War veteran, past exalted ruler of Elks, 
and had been connected with the St. 
Petersburg Rotary Club and Bar Asso- 
ciation. 


THEY TELL ME THAT— 


J. Henry Blount, Attorney for the Du- 
val Board of County Commissioners, has 
been elected President of the Association 
of County Attorneys of Florida. 


John Marshall Green, Ocala, has been 
appointed by Governor Holland as At- 
torney to the Barber’s Santiary Com- 
mission. 


Charles S. Isler, Jr., Panama City at- 
torney, has been named by Don Carroll 
as a member of directors of Florida for 
the Junior Bar Conference of the Amer- 
ican Bar Association. 


Ben Krentzman of Clearwater, has 
been called to service as First Lieutenant 
at Camp Livingstone, Alexandria, Louisi- 
ana, and attached to the 35l1st Field 
Artillery. 


Ensign Robert S. Thompson of Tampa, 
has left for Puerto Rico to go in active 
duty with the United States Navy at 
San Juan air base. 


| 
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George W. Smith of Clearwater, has 
been appointed City Attorney for Dun- 
edin replacing Ray E. Ulmer. 


John H. Stembler has taken the oath 
as assistant United States District Attor- 
ney and is attached to the Miami office. 


P. B. Howell of Bushnell, has been ap- 
pointed by Governor Holland as County 
Judge of Sumter County to fill the va- 
cancy caused by the death of Judge J. 
M. Eaddy. 


Perry Murray, Attorney of Frostproof, 
has been elected to the Legislative seat 
made vacant by the accidental death of 
Ben Conners. 


Elliott Adams has been elected Presi- 
dent of the Jacksonville Legal Aid As- 
sociation, succeeding E. G. Breedlove. D. 
J. Lewis is treasurer. 


Lt. Martin Caraballo, Jr., is at Camp 
Blanding serving as Acting Captain. 


Harry Fussler, G. B. Knowles, and 
Albert Bernstein have been appointed to 
attend the American Academy Meeting 
of Social Science being held in Philadel- 
phia in April. 


Lee Guest, Jacksonville Attorney, has 
been re-elected President of Jacksonville 
Chamber of Commerce. 


Gibby Reaves, Chairman of the Com- 
mittee on Integration, has been seriously 
il) for the last several weeks. 


REGISTERED AT HEADQUARTERS 

The following have registered at the 
Association’s headquarters in Tallahas- 
see since the last issue of the Law Jour- 
nal: 

T. J. Ellis, Tallahassee 

Dan Kelly, Jr., Fernandina 

Norman S. Stone, Lakeland 

James Messer, Jr., Tallahassee 

M. E. Tolson, Tallahassee 

Milton D. Wilson, Bartow 

E. H. Slappey, Havana 

J. A. Franklin, Fort Myers 

J. B. Johnston, Fort Myers 

Harry Halden, Lakeland 


W. S. Sparkman, Tampa 

Ralph McLane, Pensacola 

G. P. Garrett, Orlando 

David Elmer Ward, Fort Myers 
Noah B. Butt, Cocoa 

Wm. G. Akridge, Cocoa 

James R. Bussy, St. Petersburg 
George H. Inman, Starke 
James Whitehurst, Brooksville 
J. Velma Keen, Tallahassee 
Patrick H. Mears, Tallahassee 
Frank Spain, Miami 

John L. Reese, Pensacola 

O. O. Beck, Jacksonville 

D. Byron King, Jacksonville 
Ralph O. Lahr, Babson Park 
William J. DeHoff, Jacksonville 
Grady Burton, Wauchula 

Chas. S. Ausley, Tallahassee 
Lewis W. Petteway, Tallahassee 
Millard B. Conklin, Tallahassee 
W. May Walker, Tallahassee 
Stafford Caldwell, Tallahassee 
J. Lewis Hali, Tallahassee 
Donald K. Carroll, Tallahassee 
Talbot Whitfield, Tallahassee 
Clyde W. Gregory, Tallahassee 
F. L. Richards, West Publishing Co. 
Oliver C. Maxwell, Tampa 
Lincoln C. Bogue, St. Petersburg 
John P. Mack, Tallahassee 
Moultrie Hitt, Orlando 

T. J. Blackwell, Miami 


Lt. Col. J. Leo Chapman, West Palm 
Beach, has been called to Spartanburg, 
South Carolina as Executive officer of 
that District. 


Changes in Law Firms 


H. E. Carter, for fifteen years an As- 
sistant Attorney General of Florida, has 
announced his return to private prac- 
tice of law with offices at 121% East 
Jefferson Street, Tallahassee, Florida. 


Ed R. Bentley has taken a leave of 
absence from his law firm and will not 
practice law during his term of office 
as executive Secretary. His law office 
in Lakeland will be run by his former 
associates, W. Wallace Shafer, formerly 
of Haines City and a member of the 
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Legislature from Polk County and Ray- 
mond G. Smith. Offices are in the 
Cochrane Building, Lakeland. 


Thomas W. Bryant has announced that 
E. Snow Martin of Bartow, a former rep- 
resentative of Polk County, will be asso- 
ciated with him in the practice of law. 
Cffices are in the First National Bank 
Building, Lakeland. 


R. O. Morrow and Charles B. Fulton 
announce the formation of a partnership 
under the firm name of Morrow and Ful- 
ton, with offices in the Comeau Build- 
ing, West Palm Beach, Florida. 


William Q. Cain, formerly with the 
firm of Williamson, Cain, Alley, Baugher 
and Burns, announces the opening of 
his own offices in the Harvey Building, 
West Palm Beach. 


Tyrus A. Norwood, former Assistant 
Attorney General of Florida, announces 
the opening of offices for the general 
practice of law in the Ingraham Build- 
ing, Miami. 


Rodney L. Durrance, formerly research 
clerk for the Supreme Court and later 
with the Attorney General’s office, has 
announced that he will engage in the 
practice of law associated with B. K. 
Roberts, Grant Building, Tallahassee. 


It has been announced that Paul Mc- 
Intyre has recently joined the firm of 
Cobb and Cobb, under the name of 
Cobb, Cobb, and Mcintyre, Daytona 
Beach, Florida. 


Edward H. DeGroot, Jr., formerly of 
Jacksonville and more recently director 
of the Bureau of Service, Interstate 
Commerce Commission, has announced 
the opening of an office for the special- 
ized practice of the law at 923 Colorado 
Building, Washington, D. C. 


The firm of Sutton and Reeves, com- 
posed of John B. Sutton and G. L. Reeves 
of Tampa, have announced the addition 
to the firm of Leroy Allen under the firm 
name of Sutton, Reeves and Allen. Mr. 


Sutton is General Solicitor for the At- 
lantic Coast Line and Mr. Allen is Divi- 
sion Council. The firm will continue to 
engage in the general practice of law. 


The law firm of Thompson and Aikin 
composed of Arthur R. Thompson and 
Dean Aikin of St. Petersburg, has been 
dissolved. Mr. Thompson will retain his 
present offices in the First National 
Bank Building and Mr. Aikin will have 
offices in the Florida Theatre Building. 


Martin H. Long and Judson Freeman 
have announced the formation of a part- 
nership for the general practice of law 
under the firm name of Long & Freeman 
with office at Barnett National Bank 
Building, Jacksonville. 


Jack M. Sample and Wallace Sample 
of Fort Pierce have announced the for- 
mation of a partnership for the general 
practice of law under the firm name of 
Sample and Sample. 


STUDENT BARS ORGANIZED 

E. A. Clayton, Chirman of the Com- 
mittee on Student Bar Associations, has 
reported that the John Marshall Bar 
Association with 117 members has been 
organized at the University of Florida 
and a Student Bar Association at Stet- 
son with 19 members. 

Both of these Student Associations 
have affiliated with the Florida State 
Bar Association and paid their fees on 
the basis of $1.00 per year. The John 
Marshall Bar Association was the first 
to affiliate but Stetson University Law 
School students organized an Association 
in 1939 with the intent of affiliating but 
never completed the details for the rea- 
son that the Constitution of the Florida 
State Bar Association did not give au- 
thority to the reduced fee for student 
membership. 

The John Marshall Association had 
delegates at the Tampa Convention in 
the persons of its president, Leo Foster 
and its Secretary, Charles R. P. Brown. 

Richard Sauls is President of the Stet- 
son Association; Harold Clark, Secre- 
tary; and L. Gadi Lawton, Treasurer. 
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Law Scheel Case Comments 


Contributed by the students of the law schools of the University of 
Florida, John B. Stetson University, and the University of Miami. 
FACULTY ADVISORS 
James R. Wilson, Stetson 

James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of the University of Florida Law School 


CASE COMMENTS 


NEGLIGENCE—DOCTRINE OF LAST CLEAR CHANCE—FACTS UPON WHICH 
DOCTRINE IS PREDICATED— METHOD OF PLEADING THE DOCTRINE—A 
traffic light that was in the plaintiff’s favor when he started to walk west across 
the street changed against him when he reached the center. A car was waiting 
there in the left-hand lane for an opportunity to make a left turn. As the plaintiff 
stepped from in front of it, he was hit by the defendant who drove up from the 
rear and to the right of the waiting car. The defendant did not have sufficient 
knowledge of the situation in time to avoid the accident, nor was there such an 
opportunity for him to acquire this knowledge as would charge him with it. In the 
plaintiff’s action for damages, the trial court refused his requested charge on the 
doctrine of the last clear chance. From a judgment for the defendant, the plaintiff 
brought error. Held, that while it is not necessary to plead the doctrine of the last 
clear chance as a prerequisite to obtaining instructions thereon, the requested 
charge was properly refused, since the doctrine is predicated upon the fact that 
the defendant had knowledge of the situation in time to act upon it, and upon 
the further fact that the negligence of the person injured did not continue to the 
moment of the injury and was not a contributing and efficient cause of it. Judgment 
affirmed. Becker v. Blum, 142 Fla. 60, 194 So. 275 (1940). 


The affirmance of the judgment was correct. The doctrine of the last clear 
chance is not applicable to the facts encountered here, either under the minority 
view that limits it to instances in which the defendant has actual knowledge of the 
plaintiff’s predicament in time to avoid the accident,’ or under the more generally 
accepted extension of the doctrine to situations where the defendant has had a 
reasonable opportunity to acquire such knowledge.? The dictum that it is unneces- 
sary to plead this doctrine in order to raise it is supported by a recent Florida 
decision® and by cases from some other jurisdictions. It is, however, open to the 
objection that the plaintiff is thereby permitted to obtain judgment on an issue 
not made by the pleadings.’ Some courts have held that for the plaintiff to recover 
on the theory of the last clear chance, he must confess negligence in his declaration 
and allege facts establishing a duty on the part of the defendant to act for the 
protection of the plaintiff... This practice violates the rule against anticipation.’ It 
is necessary at common law for the plaintiff to allege and prove his freedom from 
contributory negligence.* In most jurisdictions, including Florida, this rule has 
been abrogated, and contributory negligence is an affirmative defense that ordi- 
narily must be specially pleaded.’ One court has held that where it is so pleaded, 
and the plaintiff desires to nullify it by the doctrine of the last clear chance, his 
allegations of fact that establish that doctrine are new matter which must be 
included in his replication.” The difficulty with this theory is that if these allega- 
tions really are new, their inclusion in the replication would constitute a departure.” 
A writer” has postulated that the general count in the declaration covers two torts, 
namely, that of ordinary negligence and that of negligence after the discovery by 
the defendant of the peril of the plaintiff; that the plea of contributory negligence 
is a reply to the first tort but not the second; and that a situation is thus presented 
where the plaintiff should new assign. It is submitted that this position is sound. 


‘ Albert W. Graessle. 
1. Johnson v. Stewart, 62 Ark. 164, 34 S. W. 889 (1896); Bourrett v. Chicago and 
N. W. Ry., 152 Iowa 579, 132 N. W. 973 (1911). 
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2. Nichols v. Chicago, B. and Q. Ry., 44 Colo. 501, 98 Pac. 808 (1908); Battishill v. 
Humphreys, 64 Mich. 494, 31 N. W. 894 (1887); Teakle v. San Pedro, L. A. and 
S. L. Ry., 32 Utah 276, 90 Pac. 402 (1907); Note (1912) 36 L. R. A. (N. S.) 957. 

3. Dun Bus Service, Inc., v. McKinley, 130 Fla. 778, 178 So. 865 (1937). 

4. Alabama Produce Co. v. Smith, 224 Ala. 688, 141 So. 674 (1932); CRANDALL, 
FLORIDA COMMON LAW PRACTICE (Supp. 1940) §109. 

5. CRANDALL, FLORIDA COMMON LAW PRACTICE (Supp. 1940) $109. 

6. Buck v. Rutland R. R., 101 Vt. 282, 143 Atl. 297 (1928). 

7. CRANDALL, FLORIDA COMMON LAW PRACTICE (Supp. 1940) $109. 

8. HARPER, TORTS (1933) $135. 

9. McLeod Construction Co. v. Cooper, 101 Fla. 441, 134 So. 224 (1931); HARPER, 
TORTS (1933) §135. 

10. Bragdon v. Hexter, 86 Colo. 435, 282 Pac. 568 (1929). 

11. CRANDALL, FLORIDA COMMON LAW PRACTICE (Supp. 1940) §109. 

12. CRANDALL, FLORIDA COMMON LAW PRACTICE (Supp. 1940) §§109, 84. 


NAVIGABLE WATERS—CONSTRUCTION OF BOUNDARY CONSISTING OF 
OR LYING ADJACENT TO HIGHWAY ABUTTING ON NAVIGABLE WATERS— 
LEGALITY OF CONVEYANCE BY STATE OF SUBMERGED LAND—The owner 
of land abutting on a navigable bay of the sea conveyed it to the defendant by 
government description. Thereafter the defendant obtained from the trustees of 
the internal improvement fund a deed to submerged land that adjoined his tract, 
pursuant to statutes’ that vested in the trustees title to certain classes of land be- 
neath tidal waters, and that authorized them to sell such lands. The defendant 
subsequently executed a mortgage to the plaintiff in which the description called 
for blocks one, two, and three, “including ... all streets . . . and reserve space 
in all of the above area,” according to a plat that had been both recorded and 
vacated prior to the time the defendant had obtained title. The land described was 
the upland owned by the defendant; and the plat showed that block three was 
separated from the high water mark by a narrow strip designated as Palm Walk. 
The plaintiff after enforcing the mortgage and obtaining a master’s deed to the 
property, instituted suit for the purpose of having himself decreed a riparian owner 
as the holder of the upland, and to have declared void the deed to the submerged 
land executed by the trustees. With the evidence conflicting as to whether the 
submerged land was of a type the trustees were by statute authorized to convey, 
the chancellor found that it was not. From a decree in favor of the plaintiff, the 
defendant appealed. Held, that the plaintiff was not a riparian owner because 
the description in the deed to him showed no purpose to convey Palm Walk or 
the lands beyond it, and that the title to the submerged land involved here had 
been by satute vested in the trustees of the internal improvement fund, so that 
their conveyance of it to the defendant effectively vested title in him. Decree 


reversed, Justices Brown and Thomas dissenting. Caples v. Taliaferro, 197 So. 861 
(Fla. 1940). 


The denial of relief to the plaintiff is supported by authority. It is true that 
a@ conveyance of land as bounded on a way, ordinarily carries title to the entire 
way when the way but not the land on the opposite side is owned by the grantor. 
Similarly, a description of land bounded on waters is construed, in the absence 
of a manifestation of contrary intent, as including any adjacent submerged land 
belonging to the grantor by virtue of his riparian ownership.’ Some authorities 
hold, however, that these rules do not apply so as to pass the riparian rights and 
the fee in the entire way where the way separates the upland from the submerged 
land.* Furthermore, the description of blocks one, two, and three, “including ... 
all streets .. . in all of the above area,” seems under the maxim expressio unius est 
exclusio atlerius to manifest an intention that no street beyond those blocks shall 
pass.’ It has been held, too, that where, as in the case under consideration, the 
land described abuts on a street that has been vacated prior to the conveyance, 
the fee of the street does not pass. These precedents sustain the holding in the 
principal case that the plaintiff had not become the owner of Palm Walk or the 
lands beyond it. It may be noted, however, that the holding that the title to the 
submerged land was vested in the trustees, is, although not necessary to the 
decision, open to question. The chancellor found that the land was not within 
the terms of the statute vesting title to certain classes of submerged land in the 
trustees; and, since the evidence was conflicting on this point, his finding should 
not have been disturbed. That a question of fact may have existed with reference 
to this matter is indicated by the circumstance that the statute is not applicable 
even to all submerged land along the mainland but is by its terms limited to that 
in which the title was not at the date of the enactment invested in prior parties. 
Since an earlier statute’ had vested in the riparian proprietors for designated pur- 
poses the title to submerged land under any bay of the sea to the edge of the 
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channel, it appears that a question of fact was presented as to the classification 
into which the submerged land under litigation fell. 


2. 


Donn N. Gregory. 
FLA. COMP. GEN. LAWS ANN. (Skillman, 1927) §§1391-2. 


Taylor v. Armstrong, 24 Ark. 102 (1863); In re Robbins, 34 Minn. 99, 24 N. W. 
356 (1885); Haberman v. Baker, 128 N. Y. 253, 28 N. E. 370 (1891). But cf. 
Banks v. Ogden, 2 Wall. 57 (U. S. 1864). 


Bowie v. Western Maryland Ry. Terminal Co., 133 Md. 1, 104 Atl. 461 (1918); 
Stewart v. Turney, 237 N. Y. 117, 142 N. E. 437 (1923); see Allen v. Webber, 
80 Wis. 531, 50 N. W. 514, 515 (1891). 


Demopolis v. Webb, 87 Ala. 659, 6 So. 408 (1889); Ocean City Hotel and De- 
velopment Co. v. Sooy, 77 N. J. L. 527, 73 Atl. 236 (1909); accord, Banks v. 
Ogden, 2 Wall. 57 (U. S. 1864). Contra: Wait v. May, 48 Minn. 453, 51 N. W. 
471 (1892); Johnson v. Grenell, 188 N. Y. 407, 81 N. E. 161 (1907); Gifford 
v. Horton, 54 Wash. 595, 103 Pac. 988 (1909). 


See Bank of Tacoma v. Johnson, 137 Wash. 452, 453, 241 Pac. 458, 459 (1926). 
Brown v. Taber, 103 Iowa 1, 72 N. W. 416 (1897) (under statute); White v. 


Jefferson, 110 Minn. 276, 124 N. W. 373 (1910), rehearing denied, 125 N. W. 
262 (1910); Raleigh-Hayward Co. v. Hull, 167 Wash. 39, 8 P. (2d) 988 (1932). 
Contra: Rothwell v. Vearl, 129 Kan. 679, 284 Pac. 359 (1930); Doyle v. Babcock, 
182 Minn. 556, 235 N. W. 18 (1931). 


. FLA. COMP. GEN. LAWS ANN. (Skillman, 1927) §1772. 


LIFE INSURANCE—CLAUSE WAIVING PREMIUMS DURING DISABILITY— 


PHYSICAL OR MENTAL INCAPACITY AS EXCUSE FOR FAILURE TO GIVE 
NOTICE OF DISABILITY WITHIN DESIGNATED PERIOD AFTER DEFAULT 
IN PAYMENT OF PREMIUM—A clause in a life insurance policy provided that 
“if the insured ... before a default in payment of any .. . premium, or within 
three months after default, shall furnish proof satisfactory to the Company ... 
that he has become totally and permanently disabled for life by bodily injury 


or disease, the Company will . . 


. Waive payment of the premiums as they fall 


due during the continuance of total and permanent disability.” The insured be- 
came totally and permanently disabled and died less than six months thereafter. 
Proof of disability was not made until after the death of the insured and more 
than three months after default in the payment of a premium. From a judgment 
for the plaintiff beneficiary in an action on the policy, the defendant insurer 


brought error. 


Held, that a default in serving notice or proof of disability as 


required by a policy “. . . may be excused by the physical incapacity of the insured 
or the claimant under the policy.” Judgment affirmed. Justices Brown and Buford 
dissented. Reliance Life Ins. Co. of Pittsburgh, Pa. v. Lynch, 197 So. 723 (Fla. 1940). ° 


The court seemingly based its decision on a prior Florida case.’ But the waiver 


of premium clause there differed from the one found in the policy under considera- 
tion.” The majority of the jurisdictions in cases involving a clause like the one 
in the present case hold that the receipt by the company of proof of disability 
is a condition precedent to an assumption by it of payments of the premiums 
becoming due after the receipt of such proof. Many courts hold that if proof 
of disability is not made within the time specified in the policy the payment of 
premiums will not be waived and that even the insanity of the insured will not 
excuse the performance of the condition.« Some jurisdictions, however, hold that 
insanity of the insured will excuse the necessity of making proof of disability 
within the time specified, and that the payment of premiums will be waived if 
such proof is made within a reasonable time after the insured recovers his mental 
faculties, or, if the insured has died, within a reasonable time after the terms 
of the policy become known to the decedent’s successors.’ The various courts in 
reaching their decisions present a wide and divergent array of reasons. In support 
of its decision that insanity will excuse the necessity of giving proof of disability 
within the stipulated time, one court holds that it is harsh and unreasonable to 
hold that the occurrence of the very contingency insured against should deprive 
one of the benefit of the policy." Other courts take the position that the giving 
of notice is not a condition precedent to the waiver of premiums and as authority 


for their view cite cases arising from accident insurance policies.’ 


Many courts 


answer the latter reasoning by contending that there is a difference between ac- 
cident and life insurance policies, that in accident policies the provision for giving 
proof of loss is in the nature of a condition subsequent wherein the insurer de- 
fends against a liability already accrued, whereas in the case of life policies the 
insured relies upon the waiver of premium clause merely to keep the policy alive 
and to excuse the payment of premiums, and that under such conditions there 
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is no insurance against disability, physical or mental.* It is a well settled rule that 
insanity or incapacitation illness of the insured will not in the absence of a clause 
waiving premiums so excuse a failure to pay a premium as to prevent a forfeiture 
of the policy;’ and some courts hold that proof of disability under such a clause 
is merely another method of payment and, hence, like payment of premiums will 
not be excused by insanity of the insured.” To make proof of disability a con- 
dition precedent to a waiver of premiums has been held to force a forfeiture of 
the policy;"' but in answer to this, it is contended that the failure of the insured 
to furnish the required proof within the time stipulated in the policy in no way 
works a forfeiture since such failure only deprives the insured of his right to 
exemption from the payment of premiums during the continuance of the disability.” 
Because of the nature of the clause waiving premiums in the principal case, and 
in view of the fact that the disability of the insured was not insanity, the broad 


rule laid down, while having support among the decisions, seems at variance 
with the weight of authority. 


Raymond Ehrlich. 
Franklin Life Insurance Co. v. Tharpe, 130 Fla. 546, 178 So. 300 (1938). 


2. Franklin Life Insurance Co. v. Tharpe falls within the reasoning of Minnesota 
Mutual Life Ins. Co. v. Marshall, 29 F. (2d) 977 (C. C. A. 8th, 1928). The 
waiver of premium clauses in the two cases are strikingly similar. 

3. Berghlom v. Peoria Life Ins. Co., 284 U. S. 489 (1932); Griffiths v. Mass. Mutual 
Life Ins. Co., 96 F. (2d) 57 (C. C. A. 2nd, 1938); Orr v. Mutual Life Ins. Co., 
64 F. (2d) 561 (C. C. A. 9th, 1933); Cochens v. Prudential Ins. Co., 4 Cal. App. 
(2d) 172, 40 P. (2d) 902 (1935); Goldman v. New York Life Ins. Co., 115 N. J 
Eq. 535, 171 Atl. 541 (Ch. 1934). 

4. Reingold v. N. Y. Life Ins. Co., 85 F. (2d) 776 (C. C. A. 9th, 1936); New 
England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151 (1928); 
Bruce v. N. Y. Life Ins. Co., 297 Mass. 330, 8 N. E. (2d) 892 (1937); Farmer’s 
Trust Co. v. Reliance Life Ins. Co., 140 Pa. Super 115, 13 A. (2d) 111 (1940). 

5. John Hancock Mut. Life Ins. Co. v. DeCosta, 88 F. (2d) 479 (C. C. A. 3d, 1937); 
Berry v. Acacia Mut. Life Ass’n., 49 Ariz. 413, 67 P. (2d) 478 (1937); Baylor v. 
State Mut. Life Ass’n. of Worcester, Mass., 113 N. J. L. 389, 174 Atl. 526 (1934); 
Swann v. Atlantic Life Ins. Co., 156 Va. 852, 159 S. E. 192 (1931); RESTATE- 
MENT, CONTRACTS, §301, illustration 4. 

6. Maiti v. Midwest Life Ins. Co., 108 Neb. 845, 189 N. W. 388 (1922). 


7. Rhyne v. Jefferson Standard Life Ins. Co., 196 N. C. 717, 147 S. E. 6 (1929); 
Levan v. Metropolitan Life Ins. Co., 138 S. C. 253, 136 S. E. 304 (1922). 


New England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151 (1928); 
Winkelmann v. Central States Life Ins. Co., 231 Mo. App. 501, 101 S. W. (2a) 


736 (1936); Iannarelli v. Kansas City Life Ins. Co., 114 W. Va. 
748 (1933). 88, 171 S. E. 


. Note (1920) 15 A. L. R. 318; 4 COOLEY, INSURANCE (2d ed. 1927) 3671. 
10. Smith v. Missouri State Life Ins. Co., 134 Kan. 426, 7 P. (2d) 65 (1935); 


12. 


Reynolds v. Travelers Ins. Co., 176 Wash. 36, 28 P. (2d) 310 (1934). 
Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 S. W. 847 (1927). 
Northwestern Mutual Life Ins. Co. v. Dean, 43 Ga. App. 67, 157 S. E. 878 (1931). 
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